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INTEREST OF THE AMICUS CURIAE 

The Missouri Association of Trial Attorneys is a nonprofit, professional 

organization of around 1,400 trial lawyers in Missouri. For more than half a century, 

MATA members have advanced the interest and protected the rights of individuals 

throughout the State of Missouri. MATA members have dedicated themselves to 

promoting the administration of justice, preserving the civil justice system, and 

ensuring that the citizens of Missouri have access to our courts.  

Our civil justice system relies on statutorily authorized attorneys’ fees to allow 

prevailing parties to vindicate important rights as defined by the Missouri 

Legislature. MATA members commonly represent persons injured by unfair 

consumer practices prohibited by the Missouri Merchandising Practices Act. MATA 

and its members believe the decision handed down by this Court will have significant 

future effect on the viability of fee-shifting statutory litigation, and thus has 

implications beyond the facts of this individual case. 
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CONSENT OF PARTIES 

MATA has not received consent for the filing of this brief by both Appellants 

and Respondents. Appellants have consented but, after consultation, Respondents do 

not consent. Consistent with Rule 84.05(f)(2), MATA has contemporaneously filed a 

motion for leave to file this brief. 

JURISDICTIONAL STATEMENT 

MATA Adopts the Appellant’s jurisdictional statement.  

STATEMENT OF FACTS 

MATA adopts the statement of facts set forth in Appellant’s brief.  

  



 

8 

 

ARGUMENT 

The Supreme Court of Missouri has confirmed that “[t]he trial court is deemed 

an expert at fashioning an award of attorneys' fees and may do so at its discretion.” 

Berry v. Volkswagen Grp. of Am. Inc., 397 S.W.3d 425, 430 (Mo. 2013). But in 

fashioning its attorney fee remedy, the trial court should only consider “relevant 

factors.” Berry, 397 S.W.3d at 431. Here, the fact that the prevailing plaintiff was not 

independently obligated to pay attorneys’ fees is not a relevant factor in deciding to 

deny the award of a reasonable attorney fee. Cf. Zweig v. Metro. St. Louis Sewer Dist., 

412 S.W.3d 223 (Mo. 2013) (explaining that the fact the plaintiff was not obligated to 

pay an attorney fee to its prevailing counsel, due to a contingency fee agreement, was 

a reason to provide a multiplier to the lodestar). 

As explained below, the issue of whether a litigant is otherwise obligated to 

pay an attorney fee is not only a non-relevant factor, a trial court’s consideration of 

such a fact offends the fundamental public policies of access to justice and equal 

protection under the law for all, regardless of economic means. See Mo. Const. Art. I, § 

14 (“the courts of justice shall be open to every person); Mo. Const. Art. I, § 2 (“all 

persons are created equal and are entitled to equal rights and opportunity under the 

law”). 

Accordingly, MATA urges this Court to reverse and remand this matter back to 

the Circuit Court for reconsideration of its attorney fee decision without inclusion of 

the Plaintiff’s obligation to pay an attorney fee in its analysis. 
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I. While a Missouri trial court has discretion when fashioning an attorney 
fee award, that discretion is not unfettered. 

The MMPA’s “fundamental purpose is the ‘protection of consumers.’” Berry v. 

Volkswagen Grp. of Am. Inc., 397 S.W.3d at 433. To give effect to this purpose, the 

Legislature gave courts the discretion to award attorneys’ fees in addition to other 

remedies. Id. (citing Rev. Mo. Stat. § 407.025). This arsenal of possible remedies was 

designed by the Legislature to both ameliorate the harms caused by violations of the 

MMPA and to deter similar future conduct. Id. (citing Scott v. Blue Springs Ford Sales, 

Inc., 176 S.W.3d 140-143 (Mo. banc 2005)). Because of this deterrent intent, Missouri 

courts recognize that, when a Missouri statute provides for attorneys’ fees to a 

prevailing plaintiff, the trial court “should award attorney’s fees unless special 

circumstances would render such an award unjust. ... This exception is extremely 

narrow and applied only in unusual circumstances and then only upon a strong 

showing by the party asserting it.” Brady v. Curators of the Univ. of Mo., 213 S.W.3d 

101, 115 (Mo. Ct. App. 2006); Lippman v. Bridgecrest Estates I Unit, 4 S.W.3d 596, 598 

(Mo. Ct. App. 1999) (same). Here, the trial court denied any recovery for attorneys’ 

fees, citing among its reasons that “plaintiff did not incur any legal fees in that 

plaintiff was represented by a legal aid attorney and an attorney working on a pro 
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bono basis.” Order (Dec. 27, 2018). But this is not a relevant factor under current fee-

shifting jurisprudence and the trial court should not have included it in its analysis.1 

To be sure, a Missouri trial court’s award of attorneys’ fees may only be 

disturbed by an appellate court if the award resulted from an abuse of discretion. See 

Howard v. City of Kansas City, 332 S.W.3d 772, 792 (Mo. 2011). Such an abuse is 

shown when the “decision was against the logic of the circumstances and so arbitrary 

and unreasonable as to shock one's sense of justice." Id. (citing Russell v. Russell, 210 

S.W.3d 191, 199 (Mo. banc 2007)). The errant rationale stated by the trial court here 

meets this standard because it contravenes both the intent of the Legislature to deter 

future MMPA violations as well as fundamental principles of justice. See Huch v. 

Charter Communs., Inc., 290 S.W.3d 721, 727 (Mo. 2009) (reversing trial court for 

allowing MMPA defendant to avoid liability in a way that “would nullify the 

protections of the act and be contrary to the intent of the legislature.”). 

II. Access to justice is an essential obligation of the third branch of 
government and the core purpose of fee-shifting statutes.  

“A legal system that serves only the well-to-do is neither justice for all – nor 

justice at all.” Hon. Zel M. Fischer, State of the Judiciary Address (Jan. 30, 2019), 75 J. 

Mo. B. 79 (2019) (emphasis in original). A ruling that would allow those who can 

                                                           
1 To be clear, while MATA does not believe this case presents any of the unusual 
circumstances referenced in Brady to justify the trial court’s denial of all attorney’s 
fees, MATA does not believe it is its place to a take a position on that broad question 
in its role as amicus curiae. Rather, MATA speaks out on the discrete point that it was 
an abuse of discretion for the trial court to consider the pro bono nature of the 
plaintiffs’ representation when fashioning its attorney fee remedy. 
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afford to be obligated to pay attorneys’ fees to have one set of available remedies 

while only allowing a significantly lesser remedy to those whose only access to the 

civil justice system can come from a Legal Services office or a pro bono attorney runs 

contrary to that fundamental principle.  

As oft recognized by Missouri courts, including the Supreme Court in Berry, 

the MMPA is “paternalistic legislation designed to protect those that could not 

otherwise protect themselves.” Berry, 397 S.W.3d at 432; see also Arcese v. Daniel 

Schmitt & Co., 504 S.W.3d 772, 789 (Mo. Ct. App. 2016) (same). The fee-shifting 

provisions of the MMPA (and many other statues) are critical to granting Missouri 

citizens of lesser means the same access to the court system as those more financially 

affluent. Allowing the question of whether a litigant has an independent obligation to 

pay attorneys’ fees to enter the analysis will undermine these fee-shifting provisions 

and the intent of the Legislature in passing them into law.  

Fourteen percent of the Missouri population lives below the federal poverty 

line.2 And roughly half of all Missourians have received help from a social safety net 

program at some point in their lives.3 It follows that many (if not most) aggrieved 

consumers cannot afford to obligate themselves to pay a six-digit attorney fee 

                                                           
2 See Missouri Community Action Network, 2018 Missouri Poverty Report at 3 
(http://www.caastlc.org/wpsite/wp-content/uploads/2018/03/MCAN-MEP-2018-
MissouriPovertyReport-DigitalDownload.pdf, last accessed June 4, 2019). 

3 Id. at 17. 
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regardless of the outcome of the case. Requiring that they do so as a condition to 

their attorney recovering fees under a fee-shifting statute will inevitably lead to 

those cases being economically untenable to file—the opposite of the Legislature’s 

intent in passing the fee-shifting provision in the first place. 

A. The legitimacy of our system rests on the opportunity for citizens 
to redress their wrongs. 

Unlike the other branches of government, the judiciary does not wield “either 

sword or the purse.” The Federalist No. 78 (1788) (Alexander Hamilton). Rather, the 

judiciary’s legitimacy springs forth from its own integrity and the public’s trust in the 

court system. See Sandra Day O’Connor, Public Trust as a Dimension of Equal Justice: 

Some Suggestions to Increase Public Trust, 36 Ct. Rev. 10 (1999).4 Accordingly, the 

Missouri Supreme Court Rules focus heavily on lawyers’ duties in “Maintaining the 

Integrity of the Profession” (Rules of Professional Conduct, Mo. Supt. Ct. R. 4-8.1 et 

seq.) and judges’ responsibility to “Uphold and Promote the Independence, Integrity 

and Impartiality of the Judiciary” (Code of Judicial Conduct, Canon 1, Mo. Sup. Ct. R. 2-

1.1 et seq.). We as a profession and officers of the Court must be ever vigilant to 

ensure a person’s economic means does not dictate whether that person will have 

access to civil justice. 

                                                           
4 See also Joseph A. Hamm, Understanding Public Trust in the Courts: The Centrality of 
Vulnerability, 54 Ct. Rev. 172, nn. 4–5 (2019) (collecting articles reviewing issues 
affecting the integrity of the judicial system). 
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B. Allowing attorneys to recover under fee-shifting statutes without 
requiring their clients to be separately obligated to pay a fee is 
necessary to provide access to justice for most of our citizens. 

As recognized nearly 150 years ago, “many a poor man with a just claim would 

find himself unable to prosecute his rights, could he make no arrangement to pay his 

advocate out of the proceeds of the suit.” Duke v. Harper, 2 Mo. App. 1, 8 (Mo. Ct. App. 

1876). When the trial court below considered the fact that the plaintiff was not 

obligated to pay an attorney fee, it took the first step down a slippery slope that can 

quickly result in two civil justice systems. In the first, those who can afford to 

obligate themselves to pay an attorney fee regardless of the outcome will have the 

full gambit of remedies available to them as provided by the Merchandising Practices 

Act, the Missouri Human Rights Act, and many other private causes of action created 

by the Legislature that provide a prevailing party the opportunity to recover 

attorneys’ fees. For those who can neither pay an attorney regardless of the 

outcome—or have a case of sufficient value to make a percentage-based contingency 

fee viable—they will be relegated to becoming second-class citizens who are 

effectively denied the full measure of justice provided by the Missouri Legislature. 

Such a dichotomy would quickly erode public confidence in the civil justice system 

and destroy the trust necessary to maintain the legitimacy of the Judiciary. 

Beyond that, creating such a judicial barrier to the remedies provided by the 

Legislature would violate the first rule of statutory construction: to give effect to the 

intent of the Legislature. See State ex Rel. Mo. State Bd. v. Southworth, 704 S.W.2d 219, 
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224 (Mo. 1986); Berry, 397 S.W.3d at 433 (“the legislature codifies fee-shifting 

awards for attorneys' fees in legislation that it promulgated to protect the public 

from harm”) Ultimately, a trial court’s consideration of the individual plaintiff’s 

obligation to pay attorneys’ fees, as a practical matter, will often just be a proxy for a 

consideration of that person’s financial standing. Given the strong public policy 

concerns with making decision on that basis, it was an abuse of discretion for the 

trial court to consider the plaintiff’s obligation to pay a fee when evaluating the fee 

petition. 

III. The Ehlert opinion is no longer good law and the policy concerns upon 
which it is based are no longer valid. 

 The Respondent’s argument below against attorneys’ fees being awarded in 

this case, as well as the trial court’s order, is centered on the application of Ehlert v. 

Ward, 588 S.W.2d 500 (Mo. banc 1979). Ehlert was an early decision dealing with the 

advent of Legal Services Corporations, like Legal Services of Western Missouri, and 

was based on public policy concerns no longer applicable. More importantly, the 

holding in Ehlert was effectively abrogated by the Supreme Court of Missouri’s 

decision in Berry v. Volkswagen – itself an MMPA case. 

In Ehlert, the Supreme Court applied the federal Truth in Lending Act’s 

(“TILA”) fee-shifting provision to deny attorneys’ fees because the plaintiff was 

represented by a Legal Aid attorney. See Ehlert v. Ward, 588 S.W.2d 500, 504 (Mo. 

1979). The court’s decision there was based on a Ninth Circuit opinion which said 

that the purpose of an attorney fee award was to make the litigant whole. Id. That 
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stated purpose, of course, is quite different from what the Supreme Court of Missouri 

has since recognized as the two purposes of fee-shifting provisions in Missouri 

statutes: (1) to “remedy violations of the MMPA” and (2) “prospectively to deter 

prohibited conduct and protect Missouri citizens.” Berry, 397 S.W.3d at 433. 

Accordingly, the statutory purpose of the fee-shifting provision of the federal law at 

issue in Ehlert simply does not apply to an MMPA case like the one at bar. 

In addition, the federal decision upon which Ehlert was based was itself 

overruled by the United States Supreme Court in New York Gaslight Club, Inc. v. Carey, 

447 U.S. 54, 70 n. 9 (1980). There, the Supreme Court rejected similar arguments 

against awarding attorneys’ fees under Title VII. Four years later, in Blum v. Stenson, 

465 U.S. 886 (1984)¸ the Supreme Court, in interpreting the Civil Rights Attorney’s 

Fee Awards Act of 1976, 42 U.S.C. § 1988(b) held that “Congress did not intend the 

calculation of fee awards to vary depending on whether plaintiff was represented by 

private counsel or by a nonprofit legal services organization.” Id. at 894. In doing so, 

the Court held that the fact that a plaintiff was represented on a pro bono basis was 

not a relevant factor in deciding whether to award fees under a fee-shifting statute: 

In determining the amount of fees to be awarded, it is not legally 

relevant that plaintiffs' counsel ... are employed by … a privately funded 

non-profit public interest law firm. It is in the interest of the public that 

such law firms be awarded reasonable attorneys' fees to be computed in 

the traditional manner when its counsel perform legal services 

otherwise entitling them to the award of attorneys' fees. 

Id at 895, (quoting Davis v. County of Los Angeles, 8 EPD para. 9444 (CD Cal.1974)).  
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 The decision of the United States Supreme Court in Blum—issued five years 

after Ehlert—is particularly instructive here because the wording of the fee-shifting 

provision in the Civil Rights Attorney’s Fees Act Award of 1976 and the fee-shifting 

provision in the MMPA are “identical in every material respect.” Grabinski v. Blue 

Springs Ford Sales, Inc. 203 F.3d 1024, 1027-1028 (8th Cir. 2000) (“cases involving 

§1988(b) provide the appropriate guidance in §407.025.1 attorney’s fee cases.”).  

The fact that Ehlert construes a federal statute and is based on a Ninth Circuit 

case that has since been overruled by the United States Supreme Court are more than 

enough grounds to question its continued applicability. But to the extent there was 

any open question of whether its holding should still be considered binding, that 

question was resolved by the Supreme Court of Missouri in Berry v. Volkswagen. In 

Berry—also an MMPA fee-shifting case—the Supreme Court clarified Missouri’s 

jurisprudence on the award of attorneys’ fees in fee-shifting litigation. See Berry, 397 

S.W.3d at 433. In particular, the court clarified the relevant factors for a trial court to 

consider in evaluating an attorney fee. Id. Among those factors was whether the 

plaintiff was not obligated to pay an attorney fee if the case was unsuccessful. See 

Berry, 397 S.W.3d at 433. The court held that factor justified a multiplier of the 

plaintiff counsel’s recoverable fees under the fee-shifting statute, not the denial of the 

fees as the trial court did here. Id. Accordingly, to the extent the Ehlert would counsel 

in favor of making denying attorneys’ fees, it has been effectively overruled by the 

Supreme Court of Missouri and need not be followed. See Chavez v. Cedar Fair, LP, 
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450 S.W.3d 291, 299 (Mo. 2014) (explaining that prior cases should not be followed 

when they are “effectively overruled” by a subsequent case because the most recent 

decision of the Supreme Court of Missouri is controlling).  

Finally, Respondent may argue that allowing a Legal Aid or pro bono attorney 

to receive attorneys’ fees for their work will somehow take work from private 

practice lawyers. This is simply not a situation where government-subsidized 

attorneys are taking food from the mouths of private practice attorneys. Indeed, the 

regulations governing LSC offices specifically forbid such conduct. See 45 C.F.R. § 

1609.3(a) (explaining that a Legal Aid office cannot take on a fee-generating case 

until it has been rejected by the local lawyer referral service or two private 

attorneys). Unfortunately, there are more than enough defendants in Missouri who 

violate the MMPA and harm Missouri consumers. MATA and its members support the 

work of Missouri’s four Legal Services offices and is grateful for the work they do to 

help lower income Missourian gain access to our civil justice system. The courts need 

not worry about protecting Missouri plaintiffs’ attorneys from our Legal Aid offices. 

CONCLUSION 

Missouri law is clear that our trial courts are vested with broad discretion in 

awarding attorneys’ fees to a prevailing plaintiff in a claim arising from a fee-shifting 

statute. But that discretion is limited to only the factors relevant to the analysis. Just 

as a trial court could never consider the gender or race of a prevailing plaintiff’s 

counsel in deciding the appropriate attorneys’ fee, so too is it an abuse of discretion 
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for the court to consider the plaintiff’s outside obligation to pay her attorney in 

deciding the appropriate fee—which is tantamount to considering their economic 

status. To the extent the Supreme Court of Missouri’s decision in Ehlert v. Ward was 

ever controlling to an MMPA case, the later decisions of the U.S. Supreme Court and 

the Supreme Court of Missouri make it clear that Ehlert is no longer good law and 

should not be followed. The trial court’s order denying attorneys’ fees in this case 

should be reversed and the matter remanded to the Circuit Court for consideration 

without regard to plaintiff’s counsel’s status as Legal Aid or pro bono attorneys. 

Respectfully submitted, 

LEAR WERTS LLP     
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